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Abstract

The content of this Bachelor Thesis deals predominantly with Open Source Licenses. At
the beginning you will get an overview about the history and the development of free
and Open Source Licenses. Afterwards the most frequently used licenses are presented
and described. The next point is about the connexion of the GPL with the European
Law as well as an outlook on GPLv3. Finally, in the last section the economic effects like
consideration of profitability, economic motives for participation, and incentives why

Open Source Software should be implemented are specified.
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Introduction

During my study at the University of Economics and Business Administration my inter-
est in legal aspects was highly sparked concerning the information technology. There-
fore | have decided that | will devote my Bachelor Thesis to such a topic. As at the be-
ginning of the summer term 2006 Mr. Flatscher proposed this issue | was quite pleased

and started working on it.

In the first chapter the basic definitions are made like Public Domain, Copyright and
License Agreements. Furthermore, both the road to the software as a product and the
development of Free Software are explained and the causes for the movement and the

introduction of the item Open Source are described.

To be listed as an Open Source License some criteria do have to be fulfilled which are
mentioned at the beginning of the second chapter. Subsequently, a categorisation is
accomplished. Afterwards, the predominantly used Open Source Licenses are ex-
plained in detail and finally the allocation of the different licenses as well as the impor-
tant aspects of licenses are pointed out. The next subchapter deals with the connexion
of the GPL with the European Law as well as an outlook on the current discussed ver-

sion of GPL, known as GPLv3.

Finally, in the third and last section the economic effects of Open Source are specified.
The possibility of earning money and studies about consideration of profitability and
about the usage of Open Source in the municipality Vienna are presented. Additionally

the economic motives for participating in Open Source Projects are discussed.

To make the way of reading easier only the male gender is used, though both male and

female are meant.



Basics Page 7

1 Basics

1.1 Definitions

1.1.1 Freeware

The characteristic feature of Freeware is the free availability of the software the time
of which is not limited. As a rule no source code is enclosed to the Freeware, partly the
change is even prohibited specifically. In contrast to Open Source Software the free-

dom of rights is not granted, just the use according to the terms of the contract.

An example of Freeware is the so-called browser war between Netscape and Internet
Explorer. Microsoft tried to give their own browser Internet Explorer away area-wide

in order to squeeze the competitor out of the market [cf. 0.A.06g and O.A.06h].
1.1.2 Shareware

Shareware is labelled as a form of distribution for proprietary software which is a trial
version in advance and without payment. The user is allowed to copy the software in
an unvaried form; however, in contrast to Freeware, only for a certain trial period free
of charge. Regularly, the use of the software is disabled after the end of the trial pe-
riod, unless the software is purchased and the necessary code is acquired [cf. O.A.06 et

seq.].

1.1.3 Public Domain

Software is called Public Domain if there is no copyright. Basically, every intellectual
work such as literary, artistic but also scientific works as well as software is subjected
to the copyright. Nevertheless, in Austria and in Germany a complete renunciation of
the copyright is not possible (cf. § 19 (2) UrhG). Therefore in Austria there is no Public
Domain by a legal renunciation like in the USA where it is possible to renounce all kinds
of rights. Nevertheless, in Austria it is possible to make a work available under such a

right of use, so that it is freely changeable for everyone. It should be made aware that
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a Public Domain always refers to the respective national legal system. For example
unprotected pictures from the US government which are Public Domain in the USA are

protected by copyright in Germany [cf. O.A.06i and M{ill99, 9].
1.1.4 Copyright

Every work that is not public domain underlies a copyright, or possibly some more.
According to the Bernese Convention the copyright need not be declared explicitly.
That means: The author of a work owns the copyright, even if the work is not provided
with an explicit copyright note. In the Austrian Copyright Law this is implementated in
§ 10. The author of the software can put his work under several licenses. Therefore it is

possible that commercial and free use is available at the same time.

In the Austrian Copyright Law there are also regulations concerning software. In § 40a
it is declared that computer programmes are protected by the copyright law if those

are a result of a specific intellectual creation.

In order that this law is not disabled it has to be declared who the legal owner of the
work is. This can be rather difficult, in particular concerning any software project, be-
cause in a normal case a lot of people have contributed to it. In § 11 the authorship of
several people is declared. It says one can talk about co-authorship, if some people
who have achieved a product or work together so that each of them has contributed
his own “specific intellectual creation” in order to create an inseperable whole unit [cf.

Wieb04, 66 et seq.].

One speaks about inseperability if the several individual contributions are not seper-
ately utilisable, therefore not autonomously marketable. That means that in the case
of modifications of the work the consens of all co-authors is necessary [cf. Wieb04, 66

et seq.].

§ 11 (2) UrhG declares a situation in which every part is marketable as fractional au-

thorship.
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1.1.5 License Agreements

A license agreement is a contract in which the owner of a protective right or work (li-
censer) puts someone else (licensee) a right of use. The licenser obliges himself that a
licensee can use a specified intangible, intellectual item according to the license
agreement. The licenser need not give up the intangible item itself (for example the

industrial property rights, intangible item) [cf. O.A.06m].

The license agreement is not declared by law. It is named as “sui generis” which is a
contract for the performance of a continuing obligation. Additionally to the general
legal rules special rules are applied which are appropriate for the form of contract,
which focuses on the so-called “Bestandsvertrag”. According to the Austrain General
Civil Code this term is used for two types of contracts: rent agreements and leases [cf

Wieb04, 247 et seq.].

Contracts about proprietary software also show a license-contracutal aspect. Such con-
tracts contain different regulations either in form of general terms and conditions or
individually negotiated contracts which manage the usage, distribution or modifica-
tion. However, this means that pure license agreements are not used for contracts of
software as this is the case with the licensing of patents or know-how [cf Wieb04, 247

et seq.].

Even if contracts of software should be explicitly designed as license agreements the
legal side of intangible assets should not be overemphasised. However, the question of
warranty and the contractual liability is more important wherefore the appropriation
to the current agreement categories of the civil law is sustainable. Thereby the main

obligation is the necessary granting of the usage rights [cf Wieb04, 247 et seq.].

All Open Source Licenses have in common that they correspond to the Open Source
Definition and that there is an exclusion of liability of the programmer. All licenses are

not Open Source; therefore they must not be changed!
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1.2 Software as a Product

At the beginning of the computer age any software was Open Source and free. As at
that time for software no own markets existed, sources were freely available. The
software ran generally only on the hardware for which it was especially developed,
and was an addition or an instruction for a concrete date processing arrangement.
From the point of the computer manufacturers this also was no problem, because they
received their turnovers anyway with the sales of the hardware. Therefore the soft-
ware was provided by the hardware manufacturers and the users adopted the code for
their own purpose. Also in magazines unlimited source code was circulating. The
community was in the position to access to a growing continuance of software which
was constantly extended and improved by the developers. Their payment is orientated
on the achievement of the programme and not on the complete programme [cf.

Horn01 and Gras04, 202 et seq.].

In the 60ies the computer market was dominated by few hardware producers like IBM,
DEC and Hewlett-Packard. These companies offered complete packages, consisting of
the real computer hardware, the software, the periphery devices as well as servicing
and training achievements. In 1969 the situation changed when IBM began with
70 percent market share at that time, to give up the bundling of products in view of a
prefaced antitrust suit. Hence, the way was laid to a decoupled independent software

industry [cf. Gras04, 202 et seq.].

The programmes which had already existed at that time were considered by IBM as
public domain, as those were mainly written in cooperation with the developer com-

munity. Therefore nobody can probably take up the copyright for him.

This step was vehemently criticised, as on the one hand the decoupled arrangement
created a market for software, but on the other hand it was assumed that nobody was
really willing to pay for such comparable products as disposable products were also
available. Nevertheless, in the first half of the 70ies an independent software industry

was established [cf. Gras04, 202 et seq.].
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However, the decision of IBM to develop the personal computer (PC) was a watershed
in the history of the software development. At that time it was decided not to produce
all components only by themselves and IBM outsourced the production of the proces-
sor as well as the programming of the operating system. The CPU came from Intel,
while the Microsoft Company, which had only 30 employees at that time, accepted a

bid for the development of the operating system [cf. Gras04, 203 et seq.].

What was even more important was the decision of IBM to choose Microsoft for their
operating system supplier. Although the industry was sure that the market leader Digi-
tal Research could offer a deliberative operating system, Bill Gates was chosen. The
warranty of IBM that any application software has exclusively to be MS-DOS compati-
ble helped Microsoft within the shortest time to dominate the PC-operating system

market.

By the control of the operating system software Microsoft was able to establish an
empire, while IBM actually lost his monopoly position. Now the market for operating
systems was created because every PC producer who distributed his product with pre-

installed software had to pay a license [cf. NewmO06].

Generally it can be said that by the creation of industrial standards for data processing
arrangements hardware became a mass product. At the same time it created the pre-
condition for commercial software. What are, however, the specific features of this

new developed product which is also called proprietary software?

Proprietary software attains its specification by the author- or copyright protection.
The author grants the limited right of utilisation to the licensee, this means that the
licensee can use the software copy. However, as a general rule the “legal user” does
not have the right to work on the licensed software, to duplicate or to repeat. Fur-
thermore it is not permitted for the licensee to change incorrect programme compo-
nents. As proprietary software is normally expelled only in the binary code, so in the
machine-readable form consisting of 0 and 1, it is also practically impossible for the
user to debug. Ascertained problems of the functions can be announced to the manu-

facturer who is however not obliged to remove them. Only the supplier of the soft-
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ware has the opportunity to restore the quality of the product [cf. Lutt06 62, 80 et

seqq.].
1.3 Development & History of Open Source

1.3.1 Prehistory

Even in the 60ies of the last century there were attempts to create a cross platform
operating system. AT&T published the most prominent example in 1969, namely Unix.
As AT&T used different architectures, the interest was extremely high to find an oper-

ating system which ran on all data processors.

For the first time it was possible to port system software in the year 1971. In this year
the whole operating system was newly written in C. Therefore the first draft of the
source code compatibility was introduced. This means that the operating system is
written in the source code of a higher computer language and can be compiled to an

executable machine code on the respective platform [cf. Gras04, 211 et seq.].

Thus Unix became the standard operating system of AT&T. However, at that time it
was not allowed to open new business areas to the phone monopolist according to the
antitrust law. Therefore Unix could not be put on the market regularly but rather be
transmitted at net cost price. This happened in the case of universities but without any
support. Soon the operating system reached a high level of development, because it
could move many users to enhance the source code. Only the interest in reliable soft-
ware of users was sufficient, without the help of a manufacturer or a developing team

[cf. Ever06, 11 et seq.].

As a result of the developing activity among the Unix users of the university, who over-
hauled the source code, the desire for a new distribution occurred at the Berkeley Uni-
versity, namely the Berkeley Software Distribution (BSD). For this request it was not
difficult to find a satisfying solution between the university and AT&T. The popularity
of BSD also encouraged big IT companies like IBM, HP, Siemens, Sun and Novell to put
their own commercial Unix versions on the market. The outcome of this was a frag-

mentation of the Unix market. Consequently, software producers were forced to pro-
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gramme different versions for every Unix mutation which lowered the attraction of the

market considerably [cf. Gras04, 214 et seqq.].

While now on the one hand the commercial suppliers worked on closing the Unix
codes, on the other hand especially in the university area, projects were founded to
open them. Particularly BSD, which has been free software since 1992 and is totally

executable, and the GNU-Project have to be mentioned.

1.3.2 Free Software

The closing of the Unix Code as well as the drastic increase of the license fees seemed
to disturb only some programmers at the beginning, although they could not repair
programme errors by themselves and were unable to enhance the software. The few
people who had the opportunity to see the source code had to sign a non-disclosure-
agreement, which means that every transmission of knowledge was prohibited [cf.

StallO6a].

This situation encouraged Richard Stallman, long experienced coder with Massachu-
setts Institute of Technology (MIT), in 1984 to start the GNU-Project. The purpose was
to create a free alternative to the Unix Operating System which should be available to
everybody in the source code and which can above all be enhanced in free cooperation
without being closed due to license problems. The freedom of the knowledge transfer
is moved in the centre, and not the freedom concerning the costs. In Stallman’s own
words: “Free software is a matter of liberty, not price. To understand the concept, you

should think of free as in free speech, not as in free beer” [cf. 0.A.06a].

As programmers of Free Software must also live on something he enumerated a row of
compensation forms in the GNU-Manifesto. In the latest 90ies this way of earning
money has become accepted: Earnings income from distribution and documentation,
support in terms of extending programmes but also at the beginning of the project,
trainings and in matters in which software is ported on new calculator architectures

[cf. O.A.06b].

From the beginning it was the purpose of the GNU-Project to offer all considerable

programme functions as Free Software and to let become propriety code obsolete.
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Thus becomes evident that the main goal of the GNU-Project is not to create a row of
free programmes but to provide an entire system. To guarantee this, it required a ju-
ridical trick which should prevent that free software could become proprietary soft-

ware.

As mentioned above, at the beginning of the computer engineering software was of no

commercial value and freely circulated between developers and users [cf. O.A.06c].

In this regard one also talks about “Public Domain”. Everybody is free to act with the
software whatever he wants to do with it — one can also integrate the software into a
proprietary code. And exactly this is what Free Software wants to avoid. Here the Gen-
eral Public License (GPL) is applied. It avails oneself of the copyright, however in its
reverse form. Not the claims of the license of the originator’s Free Software are regu-
lated but it should be prevented that free code, also in changed form, can be closed or
be made proprietary and that in this way the general public is not in a position to use it

in a free way.

The GPL does not say, that the author has to renounce his work, but furthermore it
declines which freedoms the user has. In Contrast to usual license agreements which

restrict the user’s rights the GPL grants following freedoms:

e “The freedom to run the program, for any purpose (freedom 0).

e The freedom to study how the program works, and adapt it to your needs (free-

dom 1). Access to the source code is a precondition for this.

e The freedom to redistribute copies so you can help your neighbor (freedom 2).

e The freedom to improve the program, and release your improvements to the
public, so that the whole community benefits (freedom 3). Access to the source

code is a precondition for this” [0.A.06a].

Software which fulfils all four criteria is Free Software. Their most significant sign is in
freedom three, the so called Copyleft which prevents that Free Software is privatised

and is robbed her freedomes.
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Beside the GPL also the GNU Lesser General Public License (LGPL) as well as the Mozilla
Public License contain such a so-called “Copyleft Clause”. The suitable regulations pose
difficult questions concerning the changes of programmes. In particular, if there are
changes of the programme of a secured source code or if two independent pro-
grammes are combined. While GPL and LGPL do not deliver any “clear criteria” for dif-
ferentiation, the Mozilla Public License is a target on a technical differentiation sign.
Provided that added code is stored in an own file, it can be said that there is no en-

hancement of the programme [cf. Kogl04, 301].

Till 1990 most of Unix components could be substituted with free components of the
system, however the development focused more and more on user software. Only the
core of the operating system, also called Kernel, could not be cancelled from the task
list which main purpose was to develop a completely free operating system. Linus Tor-
valds, a Finnish student of informatics, who made a project at university in the year
1991, wrote a Unix-Kernel for the new Intel 386 processor which has recently come on
the market. This was a great help for obtaining a completely free operating system. As
the Linux-Kernel alone was of small value, the community combined it with the already
existing GNU-System. The GNU-Project took on the Copyleft License in order to protect
the freedom of the Kernel. After the integration of the likewise free graphic user inter-
face XFree86, the first version of GNU/Linux appeared at the beginning of 1994. Tor-
valds, a well accepted authority is still enhancing the Linux-Kernel nowadays to pre-
vent that even this project is also split in a huge number of lines as it was the case with

Unix [cf. Gras04, 226ff and Stall06b].
1.3.3 Open Source Software

The philosophy of the GNU project as well as the Free Software Foundation has con-
tributed to the motivation of the Free Software Community. Contrariwise the com-
mercial companies were not enthusiastic about this development and expressed their
negative attitude and a lack of understanding. In case of Microsoft it was not unex-
pected [cf. Gree06] but also the whole software sector hesitantly converged to the
new operating system due to the fact of the viral Copyleft. The whole software sector

was afraid of losing the control over the rights of an advancement of Free Software, as
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a changed programme has to be published under the same license too, under which
the first version was released. Due to this procedure the expression GPL-infected

arose.

However, the spread of GNU/Linux increased more and more; there was no possibility
for the market to ignore that fact. At the same time protagonists of this movement
stand up for a widely acceptability among companies of this new developing model.
Hence, Eric S. Ramond and Bruce Perens founded the Open Source Initiative (OSI) in
1998. The main purpose was to find a more pragmatic access to Free Software Licenses
and to promote the commercial use of this software. Furthermore they also wanted to
replace the “communist sounding word” free by a word or item which could also be

made interesting in boards or at general meetings [cf. Gras04, 230].

Now far away from Stallman’s utopia of a free software universe one tried to commu-
nicate the advantages of an open developing model to the business area. Therefore
the Open Sourcelnitiative drew up the Open Source Definition (OSD). It is not a license
itself, but it is used as a guideline for software licenses which require open source. In
that way licensed software is also enabled to use the registered trade mark Open

Source [cf. 0.A.06d and O.A.06e].

Very much to the joy of the economy which has not been pleased about the item Free
Software, as many representatives thought by mistake that it is not possible to make a
profit. Furthermore the objection concerning the Copyleft does not exist anymore as
the Open Source Definition does not demand that the enhanced programme must be
licensed under the same license too. Contemporaneously, the most effective instru-
ment of the GPL was given up, which should make sure that developers provide their
enhancements of Free Software again for the general public for free use. Indeed, this
step is also preferably seen by the representatives of the Open Source Movement and
furthermore the third rule of the OSD refers explicitly to the fact that there must be
the opportunity for works which are based on the Open Source Definition to be dis-
tributed under the same terms as the original software. But the uses of other licenses,
in particular licenses which allow users to make software proprietary are not excluded

from this rule [cf. Khar04, 7 et seq.].
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2 Open Source Licenses

2.1 10 Criteria

A programme that is licensed under an Open Source License has to fulfil several crite-
ria. Not only access to the source code, but also a compliancy with the following re-

quirements:

1. Free Redistribution

“The license shall not restrict any party from selling or giving away the software as a
component of an aggregate software distribution containing programs from several
different sources. The license shall not require a royalty or other fee for such sale”

[O.A.O6e].

Rationale: By constraining the license to require free redistribution, we eliminate the
temptation to throw away many long-term gains in order to make a few short-term
sales dollars. If we didn't do this, there would be lots of pressure for cooperators to

defect [cf. O.A.06¢].

2. Source Code

“The program must include source code, and must allow distribution in source code as
well as compiled form. Where some form of a product is not distributed with source
code, there must be a well-publicized means of obtaining the source code for no more
than a reasonable reproduction cost—preferably, downloading via the Internet without
charge. The source code must be the preferred form in which a programmer would
modify the program. Deliberately obfuscated source code is not allowed. Intermediate

forms such as the output of a preprocessor or translator are not allowed” [ O.A.06e].

Rationale: We require access to un-obfuscated source code because you can't evolve
programs without modifying them. Since our purpose is to make evolution easy, we

require that modification be made easy [cf. O.A.06¢e].
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3. Derived Works

“The license must allow modifications and derived works, and must allow them to be

distributed under the same terms as the license of the original software” [0.A.06e].

Rationale: The mere ability to read source isn't enough to support independent peer
review and rapid evolutionary selection. For rapid evolution to happen, people need to

be able to experiment with and redistribute modifications [cf. O.A.06e].

4. Integrity of the Author's Source Code

“The license may restrict source-code from being distributed in modified form only if
the license allows the distribution of "patch files" with the source code for the purpose
of modifying the program at build time. The license must explicitly permit distribution
of software built from modified source code. The license may require derived works to

carry a different name or version number from the original software” [0.A.0O6e].

Rationale: Encouraging lots of improvement is a good thing, but users have a right to
know who is responsible for the software they are using. Authors and maintainers
have reciprocal right to know what they're being asked to support and protect their

reputations [cf. O.A.06e].

Accordingly, an open-source license must guarantee that source be readily available,
but may require that it be distributed as pristine base sources plus patches. In this way,
"unofficial" changes can be made available but readily distinguished from the base

source [cf. O.A.06e].

5. No Discrimination against Persons or Groups

“The license must not discriminate against any person or group of persons” [0.A.O6e].

Rationale: In order to get the maximum benefit from the process, the maximum diver-
sity of persons and groups should be equally eligible to contribute to open sources.

Therefore we forbid any open-source license from locking anybody out of the process.
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Some countries, including the United States, have export restrictions for certain types
of software. An OSD-conformant license may warn licensees of applicable restrictions
and remind them that they are obliged to obey the law; however, it may not incorpo-

rate such restrictions itself [cf. O.A.06e].

6. No Discrimination against Fields of Endeavor

“The license must not restrict anyone from making use of the program in a specific field
of endeavor. For example, it may not restrict the program from being used in a busi-

ness, or from being used for genetic research” [0.A.06e].

Rationale: The major intention of this clause is to prohibit license traps that prevent
Open Sourcefrom being used commercially. We want commercial users to join our

community, not feel excluded from it [cf. O.A.06e].

7. Distribution of License

“The rights attached to the program must apply to all to whom the program is redis-
tributed without the need for execution of an additional license by those parties”

[O.A.O6e].

Rationale: This clause is intended to forbid closing up software by indirect means such

as requiring a non-disclosure agreement [cf. O.A.06¢].

8. License Must Not Be Specific to a Product

,The rights attached to the program must not depend on the program's being part of a
particular software distribution. If the program is extracted from that distribution and
used or distributed within the terms of the program's license, all parties to whom the
program is redistributed should have the same rights as those that are granted in con-

junction with the original software distribution” [0.A.06¢].

Rationale: This clause forecloses yet another class of license traps [cf. O.A.06¢].
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9. License Must Not Restrict Other Software

“The license must not place restrictions on other software that is distributed along with
the licensed software. For example, the license must not insist that all other programs

distributed on the same medium must be open-source software” [0.A.06e].

Rationale: Distributors of open-source software have the right to make their own

choices about their own software.

Yes, the GPL is conformant with this requirement. Software linked with GPLed libraries
only inherits the GPL if it forms a single work, not any software with which they are

merely distributed [cf. O.A.06¢].

10. License Must Be Technology-Neutral

“No provision of the license may be predicated on any individual technology or style of

interface” [0.A.06¢].

Rationale: This provision is aimed specifically at licenses which require an explicit ges-
ture of assent in order to establish a contract between licensor and licensee. Provisions
mandating so-called "click-wrap" may conflict with important methods of software
distribution such as FTP download CD-ROM anthologies, and web mirroring; such pro-
visions may also hinder code re-use. Conformant licenses must allow for the possibility
that (a) redistribution of the software will take place over non-Web channels that do
not support click-wrapping of the download, and that (b) the covered code (or re-used
portions of covered code) may run in a non-GUI environment that cannot support

popup dialogues. [cf. O.A.06¢€].

2.2 Categorising

In view of the rights and duties of the users the single regulations of the Free Licenses
are decisive. Although all Open Source Licenses must fulfil the requirements in chapter
3.1, they differ partly considerably. A priority distinguishing feature is the difference
between the so-called Copyleft and Non-Copyleft Software. The licenses can be di-

vided according to their legal characteristics into five different groups:
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Licenses without Copyleft Effect

e Licenses with strong Copyleft Effect

e Licenses with restricted Copyleft Effect
e Licenses with restricted choice

e Licenses with privilegs

In the following subchapters the different groups of licenses are explained in more
details and in every category examples are given. The categorisastion is based on the
publication of the institute of legal questions of Free and Open Source Software [cf.

ifro06].
2.2.1 Licenses without Copyleft Effect

Licenses without Copyleft Effect are characterised that they grant all rights and privi-
leges of an Open Source License to the user and that they do not restrict the user in
case of modifications with further conditions. Subsequently, the respective licensee
may distribute modified or enhanced versions of the software under a license of his
own choice. Therefore the licensee can transform Free Software into proprietrary soft-

ware [cf. ifro06].

Examples for this license group are:
e BSD License
e Apache License

e MIT License
2.2.2 Licenses with strong Copyleft Effect

Licenses have a strong Copyleft Effect if the licensee has to publish the modified soft-

ware only under the same license terms as the software originally acquired. This, how-
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ever, does not necessarily mean that the licenses as mentioned below are “GPL com-

patible” [cf. ifro06].

The Copyleft was invented by Richard Stallman who said: “To Copyleft a program, first
we copyright it; then we add distribution terms, which are a legal instrument that gives
everyone the rights to use, modify, and redistribute the program's code or any pro-
gram derived from it but only if the distribution terms are unchanged. Thus, the code

and the freedoms become legally inseparable” [0.A.06j].
Examples for this license group are:

e GNU General Public License

e Common Public License

e IBM Public License

e Open Software License
2.2.3 Licenses with restricted Copyleft Effect

Licenses with limited Copyleft Effect are similar to the licenses with strong Copyleft
Effect, because they have a Copyleft Effect too. Here, however, the Copyleft Effect is
limited. If modifications are made in a separate file, such file’s content may be distrib-
uted under a license which is different from the original license, for example a proprie-
tary license. Under these types of licenses it is possible to combine software under

different licenses more easily [cf. ifro06].
Examples for this license group are:

e Mozilla Public License

e GNU Lesser General Public License

e Sun Public License
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2.2.4 Licenses with Restricted Choice

Licenses with restricted choise have a number of legal effects which depend on the
scope of the respective modification. Furthermore, the licensee has a restricted choice

of how to distribute modifications of the software [cf. ifro06].
Example for this license group is:

e Artistic License
2.2.5 Licenses with Privilegs

Licenses with privileges grant to the licensee the entire rights which are characteristic
for Free Software, but at the same time they reserve specific privilegs for the licensor,
in case the licensee changes the software. This kind of license is often used turning

proprietary software into Free Software [cf. ifro06].
Examples for this license group are:
e Netscape Public License

e Apple Public Source License

2.3 License Models

According to the illustration 1 it can be mentioned that the predominantly Open
Source License which is used in practice is the GNU General Public License. In the year
2003 there were nearly 3/4 of all projects, listed on the Open Source Knowledge Data

Base SourceForge.net, licensed under GPL [cf. Foku06].

According to this the most used licenses will be explained in this paper.
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[[] GNU General Public []Andere
License

[l GNU Lesser General
Public License

[]1BSD License

[] Artistic License

[l MIT License
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License

[l Mozilla Public License
1.0M.1

[] @t Public License (QPL)
[l Ziblibpng License

[l Python License

[[] Common Public License

Illustration 1: Allocation of Open Source Licenses [Foku06]

2.3.1 GNU General Public License

The GNU General Public License (GPL) is the most important and widely spread license
for Free Software. At the same time it is the flagship of those licenses with a strict
Copyleft Effect. Among other things the Linux-Kernel and the GNU Components
(Emacs, GNU Compiler et cetera) belong to the GPL. [cf. Quad06].

Rights

The licensee receives the rights to modify, to copy and to distribute the software. Be-
sides, the rights to distribute cover the passing on of the software on data carriers, as

well as supplying the software for downloading on the Internet.

The GPL entitles the rights mentioned above to users directly. This means that the
rights are directly provided by the author and not by the distributor of a perhaps

commercially distributed version [cf. O.A.06k].

The GPL is to be seen as an offer to everyone for a conclusion of a contract which pro-
vides the above mentioned rights of use. As soon as a user changes or distributes the

software, he accepts this offer [cf. 0.A.06k].
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Seen from copyright points of view the competence of the users to change licensed
software under GPL seems to be a problematic issue. According to the copyright law
the originator is entitled to forbid adverse effects or deformation of his work in case
that personal or spiritual interest is endangered. Especially, as the programmers of
Free Software are not primarily interested in commercial success, but in the develop-
ment of a good reputation within the community. In exceptional cases it may cause
infringement of the copyright in spite of the permission to change software and the

duty to mark changes. For further details see chapter 2.4 [cf. O.A.06k].

Liabilities

Like all Open Source Licenses GPL entitles not only the rights of use, but they all com-
bine the entitlement with duties. These duties differ dependent on the fact whether an
unchanged or changed version of the software is distributed and furthermore whether
a distribution is carried out in source code or object code. The pure internal adaption

of the software without a distribution is not linked to special obligations.

Section 2b contains the basic rules of all Copyleft Licenses: Derivations of GPL-Software

are only allowed to be distributed or published as a whole under GPL.

In principle section 4 of GPL contains the most significant instructions concerning the
duties of the user: “You may not copy, modify, sublicense, or distribute the Prgoram
except as expressly provided under this License. Any attempt otherwise to copy, mod-
ify, sublicense or distribute the Program is void, and will automatically terminate your
rights under this License” [GPL section 4]. This means that any disregard of the licens-
ing requirements causes a termination of the contract. Afterwards the user must not

use, work on or distribute the software.

In the following subsections the specific duties of the user of GPL Software will be de-

scribed in detail.

Distribution of Non-Modified Versions

With the distribution of non-modified versions the licensee must attach a copyright

notice as well as guarantee exclusion and a disclaimer of warranty. Already existing
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notes concerning the license respectively missing liabilities must persist and a copy of

the text of the license must be distributed, too [cf. NUtt06].

The attachment of the license text is of essential meaning, because otherwise third
parties cannot make use of their rights. There must always be a clear classification of
the software; this means it must be clear which license is valid for which part of the

software [cf. NUtt06].

In case the software is only transmitted in the object code, one should pay attention
that the source code of the software is available as well. In this way the possibility is

created that the software can be really changed. The GPL allots four different ways:

Direct: By means of a common data medium (CD-ROM).

e [Indirect: A written offer (valid for three years at least) to everybody concerning
the consignement of a complete source code which will be delivered on a
common data medium (only costs for the physically source distribution are al-

lowed).

e In case that the distribution occurs in a non-commercialized way and the pro-
gramme has been aquired without any source code and just only by means of a

written offer, it is sufficient that this offer is distributed to the purchaser again.

e [f the programme is distributed via Internet the source code should be offered

on the same website for downloading [cf. GPL section 3].

Distribution of Modified Versions

Due to the modification of the version further obligations arise in addition to the al-

ready mentioned duties above, if the changed software should be distributed.

Modified versions need a remarkable note (with information about the way and date
of modification). This marking is also possible in anonymous or pseudonymous form. It
is sufficient if the endorsement of the modification is included in the source code, be-

cause everybody who transmits the software in the object code is at least obliged to
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offer the source code. In this way it is made sure that the consignee has the possibility

to take note of the endorsement of the modification [cf. O.A.06k].

As crucial point of the GPL the Copyleft must be respected: Anybody who changes the
software or a part of it and distributes or publishes the modified programme is obliged
to license the software under GPL according to the rules of section 2b: “You must
cause any work that you distribute or publish, that in whole or in part contains or is
derived from the Program or any part thereof, to be licensed as a whole at no charge

to all third parties under the terms of this License” [GPL 2b].

The principle is easy: Additional or other terms of licenses are not allowed. The trans-
mission may only occur under GPL. This arrangement is starting point of many discus-
sions. On the one hand it is necessary to find an extensive solution which also protects
Free Software in the future against being used as proprietary software all of a sudden,
and which is therefore no longer freely accessible for all as Open Source Software [cf.

NUtt06 and GNU 2b].

Combination with Components of Software under other Licenses

When you want to combine GPL Software with other licenses the same rule is applied
like for the addition of new code components: A transmission has to be carried out
under the conditions of GPL, as soon as the outcome contains components of GPL
Software or is derived from it. If in contrast several independent programmes are con-
cerned the original GPL Programme has still to be transmitted under GPL, however, the
combined programmes can be delivered under their own licenses (proprietary or free)

[cf. O.A.06K].

The decisive criteria whether the combination of software components has to be li-
censed under GPL too or not underlies the term “Derivative Work”. If added software
components don’t represent such a ”“Derivative Work” together with the GPL-Code,
the former can be transmitted under other licenses without infringing upon the license

regulations of GPL [cf. Gras04, 284 et seqq.].
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According to section 2 article 2 GPL one can speak about "Derivative Work" if identified
segments of the work are not derived from the programme and reasonably can be

regarded as independent and discrete compontents [cf. GPL 2].

GPL goes pretty much into detail and tries to cover all kinds of potentialities. According
to CPL it is strictly arranged so that it is possible to check whether a programme is a
derived work or not. (Here the literature tries to define technically about: Corporate
loading, dynamic or static linking, executables, embedded systems etc.) Particularly,
just the use of libraries is handled very strictly and hardly to elude, hence “Library GPL
“(nowadays Lesser GPL, shortly: LGPL) was introduced by the Free Software Founda-

tion. The following chapter dwells on LGPL [cf. Gras04, 284 et seqq.].

To sum up it may be said that GPL deals severely with Copyleft in order to guarantee

the protection of the Free Software in the long run.
2.3.2 GNU Lesser General Public License (LGPL)

The LGPL is an enlargement of the GPL which was born from the need when one rec-
ognised that through the development and distribution of Open Source Software ques-
tions and problems arise as mentioned above when using programme libraries. Librar-
ies are collections of programme functions and data which are used for the develop-
ment of software. Libraries differ from executive programmes inasmuch, as they are
not independent programmes, but they offer services to other independent pro-

grammes as a kind of help [cf. BrokO6 and O.A.06Kk].

In the preamble of the LGPL the reason for a reduced protection of the freedom of the
software is stated. The reason for problems of libraries is that it is often difficult to
distinguish between the use of software or the modification. Legally speaking it can be
said that the linking or the combination of an application with a library licensed under
GPL leads to a derivated work which means that the same application would have to
be licensed again under the GPL in the practice. Thus it is neary impossible (even in the
case of pure combining of an application with a library or during the use of compilers
under GPL) to elude the GPL which often put off many programmers and highly influ-

enced the development of the Open Source Movement [cf. Brok06 and O.A.06k].
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Libraries which are licensed unter the LGPL allow therefore also a use with differently
licensed or even proprietary software. After achieving sustained success with the dis-
tribution of Open Source Libraries — at the expense of the originally proclaimes free-
dom — it was quickly critisiesed by the group of Open Source Hardliner headed by
Stallman that now the basic principles of Copyleft have been broken (also by commer-
cial providers). In this regard the originally as “Library GPL” known license was re-
named to the now well known “Lesser GPL”. One distanced oneself from the term “Li-
brary” to the meaning “less” (worth) than the GPL with their strict occurrence of the
Copyleft. Moreover the Free Software Foundation wanted to refer to libraries not hav-
ing to be licensed exclusively under the LGPL. In contrast to it is emphatically sug-
gested also to put libraries again under the GPL. The LGPL is supposed to be used only
then if it is essential to establish a new library as a standard of the market [cf. Brok06

and 0.A.06k].

Basically the GPL and the LGPL only distinguish technically in the way of linking pro-
gramme libraries with an application. However, it remains a license with Copyleft Ef-

fect.
2.3.3 Berkeley Software Distribution License (BSD)

The BSD License was developed by the Berkeley University. This license does not plan a
publication of the source code compulsory so that it is also possible to publish only
binary files. Besides, derived products must not be subjected mandatorily again to the
same license. Therefore it is possible to use a BSD Software in commercial products.
Consequently, software which is published under this license is nearly not subjected to
restrictive conditions, which can be traced back to the historical development [cf.

Renn06, 21]

The first BSD License was founded in the year 1989. In the meantime different versions
of this license are available. Furthermore it has sampled as a model for numerous simi-
lar software licenses. For example: Apache License, X Window System License, W3C
Software Notice License and the OpenLDAP Public License [cf. Brok06, 7 et seq. and
Gras04, 279 et seqq.].
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Rights

As already mentioned above, at all Open Source Licenses specific usage rights are is-
sued to the licensee. He may duplicate, change and publish changed and unchanged

versions off- and online. BSD specific special features do not exist [cf. Gras04, 279 et

seqq.].

Liabilities

The central duties of the licensee differ from the user’s intentions whether he only
wants to distribute unchanged copies of the software either in object code or source
code or if he has the intention to modify the software and afterwards to distribute

these programmes.

Distribution of Unmodified Versions

For the distribution of unchanged versions of programmes the BSD Licenses make
regularly arrangements like all Free Software Licenses which are primarly for the pur-
pose to entitle the aquirer of the copy of the programme the possibility to profit from

the Open Source Model.

The distribution of unmodified software copies of programmes is linked to the user’s
obligation. So the licenser has to offer the licensee of the software a copy of the Open
Souce License under which the software is distributed. In this way every acquirer
should have the possibility to obtain the author’s rights to copy, modify and distribute

the programme by accepting the license agreement [cf. Brok06 and Gras04, 279 et

seqq.].

In addition to the obligation for transmitting the license agreement the BSD Licenses
plan ahead that the duplication of the source code has to contain the copyright notice
which refers to the author. According to section 1 of the BSDD License it is necessary
to mention the exclusion of liability of the author of the software [cf. BrokO6 and

Gras04, 279 et seqq.].
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Modifcation of the Software/Distribution

Naturally, it belongs to the concept of the Open Source Model that the modification of
the software for own purposes is possible to everyone without restrictions. The pure
internal processing is therefore not linked to any duties. There are not any duties to be
recognised as long as the modification of the software is for own purposes, but they

have to be recognised at the moment of distribution or publishing of the software.

According to the copyright law it can be said that there is no personally relatedness
among the members of a company, but a professional cooperation, which means that
in case of a distribution with BSD Software in a company the obligations of the BSD

have to be respected.

But it has to be mentioned that in case of a pure test or modification of the software

within a manageable development team no contractual duties arise.

Different from licenses with a strict Copyleft Effect the BSD License does not plan any
duties for the disclosure of the modified soure code, in case that the modified version
should be distributed. The licensee should be able to decide by himself in which way
and volume the source code should be published and to which extent he grants third
usage rights at his own copyright. In particular he can distribute and publish modified

software in a proprietary way [cf. Brok06 and Gras04].

In this regard the wide difference between the strict Copyleft Licenses and the BSD

License becomes apparent.

However, corresponding obligatons have to be observed which are also valid for the
distribution of unchanged versions as already mentioned above. A copyright notice,

the license agreement and a disclaimer of liability have to be added to the programme.

Furthermore older versions of the BSD contain an endorsement of advertising which
compels that derivates of the software must contain the name of the University of Cali-
fornia with reference to the Lawrence Berkley Laboratory. This advertisement does no

longer exist with the newer versions [cf. BrokO6 and Gras04].
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Series of BSD License versions contain a clause which prohibits the nomination of the
original author of the computer programme as long as no explicit written allowance is
given. Thereby the distribution of modifications should be promoted with the purpose
that after having enforced qualitative bad changes of the software by a third party no
advertisement can be made with the original author’s name. So in this way it is guaran-

teed that the original author does not appear in a bad light.
2.3.4 Apache License

The first version of the Apache License was published in 1995. Since January 2004 the

current version 2.0 of the Apache License is used.

In the older versions (1.0) the Apache License contained an endorsement of advertis-
ing which structor is similar to the former BSD License. The copyright of third parties,
who have contributed to Apache, have been transmitted to the Apache Software
Foundation according to the advertising. To avoid that the copyright is transmitted to
the Apache Software Foundation the current Apache versions are now always available

without an endorsement of advertising.

Also this license entitles the licensee to modify and distribute the software. However,
the obligation that the source code has to be transmitted is not granted like it is the
case with the BSD License. Furthermore the software is not liable to the Copyleft Ef-
fect, so derivates may not be published under the same license as the original docu-
ment. Thus the operators have the privilege to transmit the Free Software in proprie-

tary one [cf. Broc06].

Advocates of the BSD similar Licenses do not have the same philosophy as those repre-
sentatives of the GNU Licenses. They do not regard their license model for a political
media to make software available for the general public. As the interests are pragmatic
by nature the Open Source Model can be seen as one of the most efficient ways to
develop good software. This method keeps the developers from the necessity to pro-
gramme a redundant code. If the problem is solved once, the solution is made public
and other developers save time and work and can use the code immediately [cf.

Broc06].
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This license does not conatin obligations like in contrast to the licenses of the Free
Software Foundation to which licensees are obliged. Yet, the usage of the disclaimer of
liability and the obligation to use the copyright notice are restrictions which have to be

obeyed [cf. Broc06].

A special feature of the Apache License is that the distribution of modified pro-
grammes under the same original name is only allowed after having received the prior
authorisation of the initial author. This should prevent that a mix-up of programmes
occur between the original version and their derivatives. Furthermore the derivative
must allude to the fact that this programme is based on software which is published

under the Apache License.

The usage of the Apache License and other BSD similar Licenses bring about that no
other products licensed under GPL can be integrated, as this would infringe upon the
procedure of the Copyleft. On the other hand products which are licensed under
Apache or other BSD similar Licenses can be integrated in GPL Programmes without

getting in the way of restrictions of the license agreement [cf. Broc06].

2.3.5 Mozilla Public License and NPL

The Mozilla Public License (MPL) allegorises a balance between the Copyleft and the
BSD similar Licenses. On the one hand it stipulates that modifications which are based
on MPL Software have to be licensed again under MPL, but on the other hand it is less
strict than classical Copyleft Licenses concerning the corporate handling with proprie-

tary programmes.

In 1998 the source code of the Netscape Navigator, which was distributed until this
time as proprietary software, was disclosed. This measure was taken in order not to
lose ground against the increasing pressure on the part of Microsoft which had the
browser “Explorer” on the market. The license regulations were edited to this case in
particular. In order to sustain the operativeness it was allowed on the one hand to dis-
tribute the software with proprietary software (therefore the GPL dropped out as a
possible license). On the other hand a BSD License could not be chosen due to the in-

tention not to lose the control of the development of the browser [cf. Gras04].
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Thus the Copyleft is only valid for modifactions which are not published in own files.
Therefore such changes must subject again to the MPL. If changes are stored in own
files, that is to say from the initial developer, they are not affected by the Copyleft.
According to the section 13 it is allowed that the initial author of the software can li-
cense the code under MPL as well at the same time under an alternative license, too.

However, this rule is not valid for contributors [cf. Gras04, 298].

The first version of the license agreement seemed to be have written by copyright-
lawyers. For the first time a Free License dwells on possible patent claims. Due to ve-
hement public discussions and criticism against the special rights which have been re-
served by Netscapae, the company decided on publishing two licenses. The Netscape
Public License 1.0 (NPL) and as well as the Mozilla Public License 1.0 (MPL). The NPL
was written in purpose of the released code of the Communicator and for all derivated
works. The MPL License can be used by authors, who do not want to give Netscape the

possibility for a privileged access, for independent works [cf. Gras04, 307 et seq.].

Both licenses consist of an identical main part. Additions are only added to the NPL to

control the special status of Netscape [cf. Gras04, 308].

The MPL also grants all freedoms of Open Source Software and demands that all modi-
fications are made accessible to source code form and that those are published under
the same license (section 3.2). However, section 3.6 accords to publish the changed or
unchanged software exclusively in object code under any different license, provided

that a reference to the free source code is added [cf. Gras04, 308].

The main focus it to be put on section 3.7. Here the user is allowed to circulate MPL
licensed software with differently licensed software as a whole. At this point the MPL
considerably differs from the GPL at which it is only allowed to distribute programmes
as a whole in case all parts are taken under the GPL. Consequently, the linking to a Lar-
ger Work of MPL Code with code under a different license is according to section 3.7
possible. Such a Larger Work is not interpreted as Derivated Work as long as the initial

source code keeps on being controlled by NPL or MPL [cf. Gras04, 308].

Here the starting point is the question, whether the new code can be saved in a new

file (then no releasing duty exists) or the enhancement is added to the existing source
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code. To result from this — provided that it it technically possible — enhancements,
which can be written and saved as a standalone in a new file, can also be offered under
proprietary software. In spite of that the source code has to be easily accessible on the
same storage medium or it must be possible to keep the original code regardless of
which kind of publishment (commercial or not) ready. All changes have to be suffi-

ciently documented and a copy of the license must be added [cf. Gras04, 308].

Thus for example it is conceivable that an enterprise like Microsoft enhances the free
code by attractive functionalities and distributes the entire programme exclusively in
proprietary form. If enough users of these supplementary functions are disposed to
give up the freedom, developers of the Free Software will lose their operators and the

free project will be doomed to failure [cf. Gras04, 308].

Thus the NPL and MPL carry out an unusual seperation between the original author
(for the NPL code it is Netscape and for a not derivated independent work it is the au-
thor who underlies the software under the MPL) and the contributors (section 2.2). In
the amendments of the NPL a further distinction is carried out between the version of
the Communicator under the branded version Netscape and the free versions under
the project name Mozilla. The sections which allow Netscape, to use NPL-Code includ-
ing the modifications carried out by a third party in its branded code (section V.3) and
in over two years after the release of Mozilla to use in different products (section V.2)
without being bounded to its own license, are controvers. Furthermore Netscape re-
serves to license code under the NPL under other conditions than the NL onto a third
party. These amendments annul effectively the rules of freedom in the main text of

the NPL for the company Netscape (section V.1) [cf. Gras04, 308 et seq.].

The reasons for these exceptions are definded on the part of Netscape that the frac-
tional used code for the client “Communicator” is used in server products too. Thus it
should be guaranteed that changes in the server code and modifications of free devel-
opers could be integrated in proprietary code without having to subject these modifi-

cations likewise to the NPL [cf. Gras04, 309].
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Similarly to the GPL it also leads in the case of noncompliance of the MPL License
agreements to a cancellation of the contract. However, a longer time limit is set (30

days).

2.3.6 Artistic License

The Artistic License is used for the programming language Perl. Perl itself is also licens-
esd parallelly under the GPL; the same is also valid for many Perl progammes and li-

braries.

The Artisitc License permits free distribution or transmittance of modified programme
code but it draws a distinction between the so-called standard-version and its deriva-
tives of it. It asserts a claim to produce proprietary derivatives which have to be explic-
itly labelled (other file names, documentation of the differences).The free appropria-
tion of the source code concerning the own modifications can take place once for ex-
ample via posting in Usenet or via an upload in a public archiv for data. A charge for
distribution may be demanded (so fees for the pure appropriation of the software) but
no license fee is allowed (so fees which are linked to the number of the users) [cf. Ar-

tisitc].

2.3.7 Common Public License

In the year 1999 the Common Public License was published by IBM under the name
IBM Public License. In 2002 the new version 1.0 was created, but in spite of the new
name CPL is basically identical with the IBM Public License of 1999. The new name fa-
cilitates the use for other companies. The most important software which is licensed

under CPL is the IDE Eclipse [cf. Boek06].

As it is the case with other licenses one can use software which is licensed under CPL
freely, furthermore one has the right to modify and to distribute the product. In addi-
tion the CPL grants a license of patent too. Even though a developer enhances an
Eclipse Module and patents it for example, it would not bring about any problems as

the enhancement is also licensed under CPL and so everyone receives a patent license.
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Therefore the CPL is not accredited by the Free Software Foundation, but of course by

the Open Source Initiative [cf. Boek06].

According to section 2 CPL each user of the licensed software may reproduce, prepare
derivative works, publicly display, publicly perform, distribute and sublicense the con-

tribution in source code and object code form [cf. Boek06 and CPL].

In section 1 (b, ii) there is declared that one can add separate modules which are li-
censed under another different one. In this way one wants to encourage other enter-
prises to develop proprietary modules which can be added to Eclipse [cf. Boek06 and

CPL].

One cannot denote a module as spearate one, if the module is a derivative work. Is
therefore the newly developed module a derivation of a CPL Software, it cannot be

published under a proprietary license [cf. Boek06].

According to section 4 CPL commercial distributions are permitted, but several speci-
fied things have to be considered. As aforementioned the problem about derivative
works can be a complex matter which often demands a legal consultation. Further-
more if CPL licensed software is sold the seller is subjected to liabilities [cf. Boek06 and

CPL].

2.4 GPL in Connexion with the European Law

The GPL has been edited for the American field of law as well as the most other li-
censes, too. Stallman namely emphasises that the licenses are based on the Bernese
Agreement concerning the copyright law, however, it should be checked whether it
represents a valid license agreement according to the European fields of law [cf.

Gras04, 286].

Due to the many guidelines on the part of the EU the European copyright is harmo-
nized to a large extent. Consequently, it can be emanated from the assumption that
the copyright law is nearly identical with the Austrian one. According to the “European
Community Directive on the legal protection of computer programmes (91/250/EEC)”

software is protected as literary works in case of the copyright law [cf. O.A.06n].
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According to the Austrian copyright law an author is entitled the exclusive right to his
work (§ 14 UrhG). Consequently, he can decide on his right of reproduction (§ 15
UrhG) and his right of distribution (§ 16 UrhG). The crucial points of the GPL may be
conferred on the Austrian Copyright Law. The author can dispose of the way how his
work is used by other users. This can include one or more of the following rights: The

right of reproduction, distribution and modification [cf. Gras04, 286].

The implicit mechanism of the section 5 GPL enables that a valid contract between the
author and the user of the software is accomplished. The user accepts impliedly the
license agreement by using the software whereas a notification to the author of this
acceptance is not needed. The linking of the usage rights to certain conditions is also
legally, for example to make the source code available or derivated works have also to

be published under the same license again [cf. Gras04, 286 et seq.].

The greatest differences between Open Source Licenses and copyright concern the
intellecutal property rights. While the right of the author to mention his name is guar-
anteed (according to the obligations to retain the copyright notice as per section 1 GPL
as well as the declaration of modifications as per section 2a GPL), the protection of
integrity can cause some problems. Conceivable problems could arise so that the au-
thor may prohibit the distribution of the software if the modification of the pro-
gramme provokes any defamation. In accordance with the Austrian (§ 21 (3) UrhG) and
the German law (§ 14 UrhG) the author may prohibit the derivated software. Based on
the copyright law it can lead to a prohibition brought about by the auhor in an excep-
tional case, although the GPL grants an extensive release of the Open Source Software.

Therefore an element of risk remains [cf. Gras04, 287].

Warranty

The warranty affects section 11 of the GPL and completely excludes these, anyway “so
far permissible by law”. With the contract between the user and the distributor of the
software (this means the GPL License Agreement) the protective promision should be
disabled. The trouble is that the GPL represents a pre-formulated general term and
condition. The EU directive “93/13/EEC of 5t April 1993 on unfair terms in comsumer

contracts” arranges that one can shirk responsibility and to assume no liability by
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means of “small print” [cf O.A.060]. Thereby the European directive does not allow a
reduction of warranty which is constitutional in contrary to the US Law. This means
that with the verbalisation “to the extent permitted by applicable law” it is not possi-
ble to cut the general terms and conditions. Hence, the general legal requirements are
valid, if the clauses contradict the legal requirements — and this is the case with section
11 of the GPL. For a complete caveat emptor is ineffective. Therefore section 11 GPL is
as if there was no exclusion of warranty. However, this does not mean any exclusion

criteria for the refusal of a warranty [cf. Hohe04, 19].

In @ normal case in which software is offered for downloading at no charge under an
Open Source License one can act on the assumption that it is a donation. Not only
things can namely be donated but also other miscellaneous services. The usage right of
a programme is such an allowance. The person who is donating an item should not be
responsible for smaller problems but only for deficiencies covered with malice afore-
thought or guilefully unmentioned. Therefore that person who does not know that his
programme is inoperable does not have to vouch for occurring shortcomings [cf.

HoheO4, 19].

However, the state of affairs looks more complicated for distributors: If they sell a pro-
ramme on CD-ROM and with manual or support a product to a flat rate, a warranty
according to the commercial law is conceivable. A salesperson is always subjected to
stricter conditions than someone else who does something for the public or anyone

free of charge [cf. Hohe04, 19 et seq.].

Exclusion of Liability

The same is valid for the exclusion of liability according to section 12 GPL. It is also inef-
fective, but fortunately the legal regulations for the donor are also gentle. The person
who is donating has only to take the responsibility for intention and gross negligence.
Gross negligence occurs only then, for example, if someone offers a hastily joined pro-
gramme without any further examination and thereby inflicts damage to hard- and

software [cf. Hohe04, 20].
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In the meantime the GPL has passed their juridical “baptism of fire”. In May 2004 the
regional civil court for Munich confirmed the temporary act of disposal against a
tradesman who used GPL licensed software without adherence to the license agree-
ment. Accoding to the proclamation of sentence, the judges honour the GPL funda-
mentally as effective in law. They consider the complaining developers of the software
authorised and so they can assert the copyright on the source code [cf. O.A.06l,

Land06, and WidmO06, 168].

2.5 Outlook on GPL Version 3

After 15 years a new version of GNU General Public License has come up for discussion
by the Free Software Foundation. Nowadays numerous enterprises have economic
interests in the details of the license, simply because they either distribute software
under GPL or use GPL Programmes. The following main topics are being discussed at

the moment [cf. Jaeg06, 46].

Digital Rights Management

An important change in the GPLv3 concerns the issue Digital Rights Management
(DRM) —in the draft it is mentioned as Digital Restrictions Management. Basically, one
is of the opinion that DRM is incompatible with GPL whose aim is to protect the users’
freedom. As an example it is an offence against GPL if a programme is changed in such
a way that it interferes with the private sphere of the user which is prohibted accord-

ing to the applicable national right [cf. Jaeg06, 46].

Attention should be paid to the regulation that GPL Software must not be distributed
together with a DRM system in a way that the users’ rights concerning the programme
become restricted. Consequently, GPLv3 prohibits de facto any distribution of GPL
Software which is provided with DRM-Systems in order to regulate the use of the soft-

ware [cf. Jaeg06, 46].

The second paragraph of number 3 deals with the use of GPL Software to restrict the
access to other products, in other words this paragraph deals with the copyrights. In

the text of the license it is literally said: “No covered work constitutes part of an effec-
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tive technological protection measure” [GPLv3]. Whether a technique is an effective
protective measure or not can only be answered by means of the originator’s law. GPL

cannot exert influence on this fact [cf. Jaeg06, 46].

Patents

Innovations arise in view of software patents. Section 11 article 1 clarifies that the
Copyleft also refers to any patents. Therefore the new version follows the example of
the Mozilla Public License as well as the Apache License which already provide an ex-
plicit inclusion of patents: Someone who distributes GPL Programmes under the new
license version must grant a simple license without a special commission to all patents

which could be violated using the programme [cf. Jaeg06, 46].

Section 2 may cause further discussions, because it obliges the Distributor of GPL Soft-
ware to protect his customers against existing patent claims of which he knows. There-
fore GPLv3 would like to prohibit that distributors leave buyers out in the rain [cf.

Jaeg06, 46].

Compatibilities

In the recent years incompatibility has turned out to be a practical problem with the
use of Open Source Licenses. To escape from this dilemma the new figure 7 of the
GPLv3 draft permits the combination with code under licenses which concede further

rights to the user [cf. Jaeg06, 48].

International Law

In some European states legal analyses have shown that the liability and guarantee
exclusions which are effective in the USA are effectless in other legal systems (see
chapter 2.4). Besides the dimension of the usage rights can be mistakeable because of

the different choice of words in the different copyright laws [cf. Jaeg06, 48].

The GPLv3 draft attempts to solve some problems in the international legal relations.
So the new item “propagate” should cover all acts of utilisation, independent from the

national copyright of the different countries, for which a permission of the author is
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required. It will have to be investigated, whether it is possible to sort out effectively

the problem concerning the construction of the license [cf. Jaeg06, 48].

Implementation

At an infringement of the license obligation the injured person loses all the rights given
by the GPL, so that he can be seen as a piracy. In Germany this strict regulation has
already led to the enforcement of the GPL several times. Now this rule is supposed to
be replaced by a right of chancelation, whereby one wants to prevent that a user loses
his usage rights immediately in case of unintentional license infringement [cf. Jaeg06,

48 et seq.].

If the new version is finished, one will receive the free decision-making authorithy un-
der which version of license he would like to license his software. It is already possible
in the current version of the GPL (according to section 9 GPLv2) that the licenser can
decide under which license version he would like to license his software [cf. Jaeg06,

49].
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3 Open Source and Economy

3.1 OSS as a Basis for Business Models

Due to the fact that Open Source Software may be legally copied and for example
downloaded from the Internet excludes the commercial use of software by using cost-

based licensing models. Accordingly, there is no market [cf. Koot06, 41].

Nevertheless, business models are existing which are based on Open Source Software.
Those models build on Open Source Software and use it for their own complementary
products. Companies which are involved in Open Source Projects try to improve these
with the purpose of gaining profit through their additional products with costs. As im-
provemetns in Open Source Software cannot be used directly to generate profit, com-
panies have to benefit from indirect products and services. As sales are not brought
into being with the actual product but with additional products and services based on
open source, Open Source Business models can therefore be described as indirect

business models [cf. Koot06, 41 et seq.].

Complementary segments

/ (commercial business models)

Service

Nonmarket core (0SS spirit)

Illustration 2: The Open Source Core and Indirect Open Source Business Models [Koot06, 42]
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It has to be mentioned that companies — contrary to the developer community — have
primarily financial motives for participating in Open Source Projects. The illustration 2
points out different ways of designing commercial business models which are based on
open source. One distinguishes between business models offering additional services,

additional software and/or additional hardware [cf. Koot06, 42 et seq.].
3.1.1 Selling Additional Services

Additional services are offered by distributors of Open Source Software like for exam-
ple bundling, testing and adaption of that software. There are different well known
distributors for Linux like Red Hat, SUSE or MandrakeSoft which give the end user the
opportunity to purchase different software bundles for various purposes (for example
server applicactions, desktop applications, software for administrators or developers)

[cf. Koot06, 43].

The advantatges for a buyer of these bundled software packages are that the user no
longer needs to search for the software, download and then adapt it so that the indi-
vidual components faultlessly operate together. Additionally, any buyer has the oppor-
tunity to obtain upadates or bugfixes in particular sequences. As a matter of course,
any user could also bundle and install these components and fix any bugs autono-

mously [cf. Koot06, 43].

The distributors of a company engage their own developers who adjust the software as
required. It has to be stated that every development contribution which was designed
by a distributor to his own Linux distribution must, however, enable a free access [cf.

Koot06, 43 et seq.].

A big drawback for distributors is the minor leeway in pricing their products. Users can
also bundle their products themselves for free without laying claim to any distributors.
A further disadvantage is that users can pass on distributions free of charge. Moreover,
other companies can take over a given distribution and allocate it as their own product

[cf. Koot06, 44].

Due to the fact that the restricted opportunities to generate profit wtih the sale of dis-

tributions, many distributors also offer consulting, implemtation and training services.
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The aquired know-how of bundling software components may be helpful [cf. Koot06,

44),
3.1.2 Selling Additional Software

To generate profit through complementary proprietay software an Open Source Base
is the pre-condition. In the normal case these companies have a very close relationship
with individual Open Source Projects. Furthermore, in many cases the company foun-

ders are also the initiator or supporters of the projects [cf. Koot06, 44 et seq.].

The main idea of these business models is freely available Open Source Software on
which additional add-ons or programmes with enhanced functionality are built and
consequently distributed for fees. In addition, the dual-licensing strategy enables that
a product is freely available as Open Source Software and the very same product can
also be sold as a cost-based version. Maybe, one reason for this is that companies
want to use it in combination with other proprietary software. Another argument
could be that someone is thrilled of this add-on and is therefore willing to pay [cf.

Koot06, 45].

Nevertheless, these add-ons or programmes with enhanced functionality are mostly

dependent on the support of the Open Source Community [cf. Koot06, 45].
3.1.3 Selling Additonal Hardware

Hardware can also be a promoting tool to increase sales combined with Open Source
Software. IBM can be mentioned as an example. Until 2001 IBM has invested 1 billion
US dollars in different Open Source Projects which included adapting Linux and Apache

to the different IBM hardware platforms [cf. Koot06, 46].

The ulterior motive is, that then software is freely available for hardware. So no any
extra costs for purchasing operating systems incur. If the user has fewer software ex-

penses, however, the hardware firm’s pricing leverage increases [cf. Koot06, 46].
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3.2 0SS in Practice

3.2.1 Consideration of Profitability —

Study by Fraunhofer-Gesellschaft

In the year 2005 the Fraunhofer-Gesellschaft carried out a study about the cost effec-
tiveness of Open Source Software. The concrete szenario is the migration of personal
computers with Microsoft-Software into Open Source Software. The calculation is
based on a total cost of ownership analysis and all cost drivers are determined and

valued monetarily [cf. Frau06, 154].

The outcome of the study was a reduction of costs of 2.4 percent at the comparison of
full costs. However, when regarding only the costs which come into existence because

of the considering intention, the economic potential is 6.9 percent [cf. Frau06, 154].

By comparing the full costs one finds out that there is a reduction of 7 percent con-
cerning the license fees. However, the additional expenses for training are about 2.7
percent higher at the beginning of the migration. Especially, the administration is bur-
dened with doubled time and effort. During the adoption of Open Source Software the
productivity of the employees is little and therefore the costs are about 0.7 percent

higher [cf. Frau06, 166].

A comparison with the Soreon-Survey shows that there are some differences. A me-
dium-sized company (about 100 personal computers) can save about 6 percent and a
big company (about 2000 personal computers) can save about 20 percent. The differ-
ences between these results are due to the different sizes of the companies. Further
criteria are for example good knowlegde of information technology, which is available

for scientific employees [cf. Frau06, 167 et seq.].
3.2.2 Results of an 0SS Study in Vienna

In these days not only companies are interested in Open Source Products, but also the
public authorities. The municipality Vienna has already been using a server-system

with Open Source Software with great success for many years. At present they think of
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introducing Open Source Software on personal computers and therefore they had car-

ried out a study [cf. Magi06, 31].

The result of that was that actually 7500 out of 16000 personal computers can be con-
verted easily into OpenOffice.org (4800 out of 7500 are also appropriate for Linux).
One does not intend to convert the other personal computers because of functional
and economical reasons. Therefore the municipality Vienna aims at a long-term coexis-
tence which, however, causes technical and organisational requirements [cf. Magi06,

31].

Furthermore, the study points out that all users are dependent on the information
technology of several firms under the current market conditions. Therefore there are
lots of negative consequences for some companies and operators like the municipality

Vienna [cf. Magi06, 31]:

e Huge producers of software are widely autonomous in their license and price

policy.

e The decision-making process concerning technology is restrictively influence-

able.

e The security of the products is not checkable and because of monocultures

addtionoal risks of security arise.

e Maintenance and bugfixing can only be carried out by the developer [cf.

Magi06, 31].

Contrary to proprietary software Open Source Software makes a contribution

e toreduce the dependence of external developers of software,

e to prevent that several providers can use their dominating position on the mar-

ket,

e to obtain a better quality due to a cooperative development process, and
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e to ease the internal and external data exchange via the use of open and stan-

dardised interfaces [cf. Magi06, 32].

Nevertheless, the usage of Open Source Software is risky. On the one hand the coexis-
tence of two systems takes a technical risk. On the other hand an important factor is
the acceptance of the employees, who have to be led through supporting measures

[cf. MagiO6, 32].

3.3 Economic Motives for Participation in OS Projects

Generally, there are some prejudices concerning the motivation of working for Open
Source Projects, one of them is charity. Consequently, they work for the projects be-
cause they enjoy being part of the community. The exchange of “goods for money” is

superseded by “gifts for reputation” [cf. Koot06, 50].

In 2002, the Boston Consulting Group generated a survey concerning the motivation
working for Open Source Projects which are listed on SourceForge.org. In Illustration 3

the reasons are given [cf. Koot06, 50].

Intellectually stimulating
Improves skill

Code should be open

Non-work functionality
Work functionality
Obligation from use
Work with team
Professional status
Other

Open-source reputation

Beat proprietary software

License forces me to

0 5 10 15 20 25 30 35 40 45 50

% of responses

Illustration 3: Motives of Open Source Developers [Koot06, 51]

The main reasons why these developers work on Open Source Projects are “intellectu-

n

ally stimulating”, “work with team” or “nonwork functionality”. These arguments apply
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to other leisure activities, too. Furthermore ideological motives, like “code should be
open”, can also be found in other leisure activities, too. Finally, Open Source Develop-

ment can be viewed as a normal form of leisure activity [cf. Koot06, 50 et seq.].

However, working with Open Source Projects involves several motives like “improve
skill”, “work functionality”, “professional status” and “Open Source Reputation” [cf.

Koot06, 51].

Considered from the economic point of view developers will only participate in a pro-
ject, if the activity is combined with a positive profit for that developer as compared
with his costs. In this case, the expense for the developer is time which he has to invest
in the programming activity. The extent of the costs will be dependent on the gratifica-
tion of the work. The consideration can happen either directly or ex post [cf. Koot06,

51].

The direct consideration is carried out for a developer of proprietary software by the
means of salary. In contrary, the directly problem solving is the consideration for a
programmer of Open Source Software. In case a developer only makes small develop-
ment contributions within an Open Source Project, these contributions are associated
with little effort and low costs for a high qualified developer. The availability of the
source code makes it pretty easy to solve some smaller problems. Besides, the oppor-
tunity costs of sharing the new code with other users are rather low. If, in addition, the
new modifications are relatively uninspiring the protection of this innovation does not
pay. Moreover, the costs for making the modification available to the public are low,
and so the individual developer incurs only minimal costs in making a disclosing and

development contribution [cf. Koot06, 51 et seq.].

Not only working on small developments is worth the trouble, but also the dealing
with subjects for a longer period of time is lucrative and achievement-oriented. How-
ever, programming can be a part of an ongoing education and is therefore an invest-
ment in the developer’s future career. The prospect of an eventually better career is

the consideration of the work done now [cf. Koot06, 52].

Another kind of consideration for developers is to show their programming skills (sig-

naling) and to have these valuated. The modified product can be used in a secondary
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market (labor market) because of having sent out signals regarding the quality of the
product. So the work is used for signalling and to build up a good reputation. It is men-
tionable that such reputation can be found in the scientific sector like publications

which are printed in magazines in order to achieve a good reputation [cf. Koot06, 52].

Only in the case, if a considerable development contribution is made, developers can
build up their reputation and can use it consequencly in other areas. The bigger the
proprietary market is, in which the reputation can be gained, the higher the incentive
will be to take part in an Open Source Project. There are several factors which influ-

ence the range of the signalling effect [cf. Koot06, 52 et seq.]:

e |t can be mentioned that the signalling effect is strong, if the skills of a devel-
oper are evaluated by a large group of people. Consequently, larger projects
are more interesting and attractive for developers than small projects whose

further development is yet nebulous.

e In the same way the challenging programming tasks have a strong signalling ef-
fect if the developer group is able to assess and evalutate the development
contribution. The main focus in this connexion is the so-called “peer review”.
Qualified programmers have to report about the programmer’s work whether
it is good or not and their evaluation is responsible for a certain reputation. So

it illustrates the benchmark for the quality of a product [cf. Koot06, 53].

There are indicators which represent the importance of signalling the practical design

of Open Source Projects:

e The stating of the development contribution plays an important role in pro-
jects. In the normal case all developers which are involved are listed in the pro-
ject history. To state an example — you can find all registered projects and the
developers with their qualifications and contributions on the web page of

SourceForge.

e In the beginning of Open Source Projects the main aim was to find predomi-

nantely, technically challenging solutions for operating systems. These solu-
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tions are best suited for reputation and therefore they offer a higher signalling

incentive than other projects.

e The allocations to the individual contributions are very easy due to the modular

structure of many projects [cf. Koot06, 54].

To sum up it can be said that there are numerous economic explanations for partici-
pating in Open Source Projects for developers, as they can use their participation to
improve their career prospects. Nevertheless, it has to be mentioned that a proprie-

tary software market is indispensable for such economic incentives [cf. Koot06, 54 et

seq.].
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